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ABSTRACT

The concept The discretionary powers has, these days, considerably entered the
German administrative laws system. Its legitimacy, jurisdiction, implementation, and
judiciary control are among the debatable issues of the administrative laws system of
the country. The specific rules, in the German administrative laws system, which are
introduced in the constitutional and administrative laws, are not determining the
mechanisms of the discretionary powertheories of the country. Hence, it has been tried
to make up for it in some constitutional and administrative courts and law literature.
The ideas are diverse, though. This study attempts to present types of discretion
adequacy, judiciary control aspects, and the development of judiciary policies in
Germany.Then let's take a look at Iran's administrative law.The basic question of this
article is what is the importance and position of discretionary jurisdiction in German
administrative law. The basic premise of this article in response to the main question
is that discretionary jurisdiction in German law has provided the basis for the creation
and expansion of some concepts and institutions of administrative law.
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1. The discretionary power is the Trojan Horse of reule of law/ Die Ermessensbefugnis ist das trojanische pferd des
rechtsstaats. (Hans Huber, 1953). (Luis,Silveria, 1995:47).

2. discretionary power

3. Judicial review of administrative discretionary powers
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1. Margin of appreciation = Beurteilungsspielraum
2. Public welfare

3. Public need

4. Public safety

5.Public order

6.BVerfGE 83, 130 - Josefine Mutzenbacher
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1. Planungsermessen
2. BVerwGE72,300,312.
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1. German Constitutional Court=Bundesverfassungsgericht
2. BVerfGE 8, 274; BVerfGE 9, 137.
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1. Facts

2. Area free from judicial control
3.Pouvoiradministratif

4. Intention of parliamen

5. Judicial scrutiny
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1.111égalité.

2. Abuse of discretion

3. Excess of discretion

4. Failure to exercise discretion
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1. Fettering discretion
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3. D-Corporation

4. Federal Law on Building = Bundesbaugesetz
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1. Principles proportionality

2. Principles of legal certainty

3. East German Spies case (BVerfGE NJJV1995, 1811)
4. Low Level Flights case (BverwG JZ 1995, 510)
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2. Rechtsstaat
3. Assembly case (BVerwGE 26, 135)
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