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Abstract

The recognition of environmental vulnerability and the inadequacy of state responsibility
for damages resulting from wrongful acts, or the imposition of strict liability, are among the
realities that necessitated the emergence of the due diligence framework. Notwithstanding
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09/11/2025 Court of Justice (ICJ) have articulated invaluable insights concerning this concept in their
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Published tribunals regarding the standard of conduct inherent in due diligence, the mutability of its
online: content, and the determinants thereof. It concludes that while the proliferation of judicial
22/11/2025 bodies was once perceived as a factor in the fragmentation of international law, these

institutions now provide mutual reinforcement, thereby ensuring the integrity and coherence
of international legal norms in the sphere of climate change.
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Extended Abstract

This research article examines the evolving concept of due diligence in international law,
with a specific focus on its application within the framework of climate change
obligations as elucidated in the landmark Advisory Opinion of the International Tribunal
for the Law of the Sea (ITLOS, 2024) and the Advisory Opinion of the International
Court of Justice (ICJ, 2025). Adopting a doctrinal-positivist research methodology
grounded in library-based resources and a comparative approach, this study analyzes the
stances of these two principal judicial organs of the United Nations. Increased awareness
of environmental vulnerability, coupled with the inadequacy of State responsibility
frameworks for extraterritorial damage and a reluctance to impose strict liability, has set
the stage for the prominence of the due diligence standard. Despite frequent invocations
of this concept across various branches of international law, significant ambiguities
remain regarding its juridical nature, sources, and theoretical framework. The requests
by Small Island Developing States (SIDS) for advisory opinions on climate change
obligations provided a pivotal opportunity for international courts to clarify this
standard. This article aims to explain, analyze, and compare the contributions of the
ITLOS (2024) and ICJ (2025) opinions to the understanding of due diligence,
particularly its status as a standard of conduct, its variable content, and the determinants
of its mutability. The article begins by tracing the historical evolution and definitional
scope of due diligence, from its roots in the 19th-century Alabama Claims arbitration to
its contemporary applications. It then provides a rigorous analysis of its nature, arguing
that in recent jurisprudence, due diligence is primarily characterized as a standard of
conduct rather than a self-standing obligation or a mere principle. This standard is
intrinsically linked to specific primary obligations of States. The core of the analysis is
a comparative study of the ITLOS and ICJ opinions, examining how these two bodies
address:

1. Confirmation of Due Diligence as a Variable Standard: Both judicial bodies
explicitly describe due diligence as a variable standard of conduct. Its content is
not fixed but depends on the circumstances of each case and evolves over time.

2. The Nexus between Due Diligence and Substantive/Procedural Obligations: The
article analyzes how the tribunals integrate the due diligence standard with both
substantive obligations (e.g., the obligation to prevent significant transboundary
environmental harm) and procedural obligations (e.g., Environmental Impact
Assessment (EIA), notification, consultation, and cooperation). The ICJ (2025)
specifically clarified that due diligence is an integral part of the customary
obligation of prevention, encompassing both aforementioned dimensions.

3. Identification of Key Determinants of Content: The study scrutinizes the factors
identified by both courts that shape the required level of due diligence in the
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context of climate change, including: the degree of risk of harm; access to
scientific knowledge and technological tools; relevant international rules and
standards (including those derived from climate treaties and COP decisions);
and State capabilities (e.g., economic development level), within a framework
that permits neither unjustifiable delay nor total exemption. This reflects the
principle of Common But Differentiated Responsibilities and Respective
Capabilities (CBDR-RC).

The methodology is doctrinal, based on a critical analysis of primary texts of the
advisory opinions, relevant jurisprudence (e.g., the Pulp Mills and San Juan cases), the
works of the International Law Commission (ILC), and secondary scholarly literature.
The comparative analysis leads to several key findings:

1.

Consolidation of Due Diligence as a Foundational Standard: The 2024 and 2025
opinions robustly consolidate the status of due diligence as a central and flexible
standard for assessing State conduct in preventing transboundary environmental
harm, particularly regarding climate change.

Judicial Consensus and Coherence: Contrary to fears of fragmentation, the
ITLOS and ICJ opinions demonstrate remarkable coherence and mutual
reinforcement. The ICJ extensively cited and affirmed the reasoning of the
ITLOS, presenting a united front on the legal principles governing State
obligations toward climate change. This judicial harmony strengthens the
systemic integration of international law in this vital sphere.

From Soft Guidance to Hardening of Norms: These opinions have the effect of
"hardening" norms previously considered soft or emerging. For instance, they
solidify the customary status of obligations regarding EIAs for activities with a
risk of significant transboundary harm and the duty to cooperate in good faith.
Strategic Ambiguity and Legal Development: The article notes that while jurists
seek precise categorization, courts sometimes maintain a deliberate ambiguity
between due diligence and related concepts like the duty of prevention. This
strategic flexibility allows judicial bodies to dynamically develop the law to
adapt to urgent environmental challenges.

Context-Dependent Content: The opinions definitively establish that the content
of due diligence is inherently context-dependent. What constitutes "reasonable
measures" is determined by a multi-faceted assessment of specific risk, scientific
evidence, technological possibilities, and State capabilities.

The Risk of Procedural Reductionism: A critical conclusion points to the
potential danger of attempting to objectify due diligence through standardized
criteria and procedural checklists (e.g., specific EIA formats). This
proceduralization may, paradoxically, undermine substantive outcomes,
reducing State responsibility to mere formalities and shifting normative
assessment from judges to technical experts, ultimately weakening effective
environmental protection.



In summary, the ITLOS and ICJ advisory opinions represent a watershed moment in
clarifying and consolidating the role of due diligence in international environmental law.
They provide a sophisticated, context-sensitive framework for assessing State action
while highlighting the need for vigilance to ensure that proceduralization does not erode
substantive goals of prevention and protection.

Keywords: Due Diligence, Standard of Conduct, Substantive Obligations, Procedural
Obligations, Climate Change, ICJ, ITLOS, Prevention of Transboundary Harm,
Environmental Impact Assessment (EIA).
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1. Primary Obligations
2. Secondary Rules
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