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The emergence of the theory of societal constitutionalism may be understood as a response
to the concern for according legitimacy to diverse forms of social rationality. Evidently, the
necessity of envisaging an order independent of politics for the sphere of the economy,
which was articulated in the early twentieth century through the idea of a fiscal constitution,
played a significant role in the acceptance of the distinctive logic of social systems.
Likewise, the foundations and doctrines of legal pluralism eftectively paved the way for the
expansion of the scope of constitutionalism. Ultimately, these intellectual endeavors found
reflection in the Niklas Luhmann’s Systems Theory and were further developed, from the
perspective of David Sciulli, through the procedural understanding of law advanced by
Jiirgen Habermas and Lon L. Fuller. According to Luhmann, rather than concentrating on
the distinction between the state and society, society ought to be conceived as consisting of
various social systems, such as the economy, politics, education, and law, each of which,
despite possessing an autopoietic and self-regulating character, is inevitably required to
establish a structural coupling with its surrounding environment. In this respect, the threat
posed by the encroachment of systems on one another’s shperes necessitates the anticipation
of self-limitation mechanisms, while simultaneously maintaining equilibrium with the
surrounding. In this manner, constitutionalism, which had long been designated solely to
confront state power, continues to exist faithfuly to the various dimensions of collective life.
The final finding of this study, developed in light of its pedagogy-oriented methodology and
sociological analysis, is that the key to overcoming the deficiencies of traditional
constitutional theories in confronting contemporary manifestations of power lies not in the
formulation of a global constitutional order, but rather, conversely, in the recognition of the
plurality of social systems and the particular rationality inherent in each of them.
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Extended Abstract

The present study seeks to introduce the fundamental premises and principal components
of a relatively recent theoretical approach known as societal constitutionalism. In this
regard, the researchers have endeavored, through a doctrinal methodology and
sociological analysis, to employ certain sociological concepts in order to redefine the
idea of constitutionalism in light of the multiplicity of power-generating actors in the
contemporary era. A preliminary familiarity with the relevant literature and foundational
principles of public law provides a gateway to engaging with the intellectual conceptions
with this field. These conceptions may be regarded as having emerged simultaneously
with the formation of the first nation-states; or, more precisely, it may be argued that the
attribution of the designation state to a governing authority within a defined territory is
contingent on the maturation of constitutionalism therein. The breadth and intricacy of
this concept have resulted in its invocation across an increasingly diverse range of
disciplines and fields of study. An examination of the origins and evolution of
constitutionalism partially reveals the normative core of this centuries-old concept. It
appears that, notwithstanding the diversity of existing definitions, the common
denominator among them lies in a concern with the nature and potential outrage of
power. Given that power has historically found its principal manifestation in the state,
an inseparable nexus appears to exist between the constitutionalist movements and the
operation of state authority. Nowadays, however, power is generated not only by the
original institutional foundation of constitutionalism, the nation-state, but also by other
influential actors, including digital platforms, multinational corporations, and civil
society organizations. Consequently, the viability of constitutionalism requires a
reconsideration of some of its underpinning assumptions. Put differently, the novel
manifestations of power within society necessitate an interpretation of constitutionalism
that transcends the traditional focus on the reciprocal relationship between the individual
and the state and instead takes as its point of departure the plurality of social systems
themselves. It is for this reason that the theory, owing to its orientation toward society
rather than its exclusive concentration on the state, has come to be described as societal
constitutionalism. Like any theoretical construct, societal constitutionalism was initially
established by various intellectual movements before gradually evolving into an
independent conceptual paradigm. The notion of a fiscal constitution, introduced in
twentieth-century Germany, rested on the premise that the economic system possesses
its own distinctive rationality and that the regulation of power within this realm requires
mechanisms different from those governing other systems, particularly the political
system. Consequently, the idea of establishing a constitution specifically oriented toward
economic rationality was advanced. Similarly, the doctrine of legal pluralism, by
maintaining that legal order operates not only within the state but also within social
institutions, even on a micro-social scale, contributed to the recognition of the legal
agency of multiple actors within society. Ultimately, the theorists Niklas Luhmann and
David Sciulli directly contributed to the formulation of societal constitutionalism.
Through his theory of social systems, Luhmann conceived society as composed of
functionally differentiated social subsystems, such as politics, economy, education,
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science, and art. These subsystems, albeit functionally distinct, remain structurally
coupled in order to ensure the continuity of collective life. Accordingly, functional
differentiation and structural coupling constitute two pivotal elements of Luhmann’s
theoretical framework. The core of Sciulli’s approach, by contrast, lies in his critique of
modern rationality. He endeavors to identify those social structures capable of
restraining authoritarian deviations and, insofar as possible, of creating conditions
conducive to non-authoritarian tendencies. Sciulli regards societal constitutionalism as
a synthesis of the legal discourses advanced by Jiirgen Habermas and Lon L. Fuller.
Habermas consistently criticized Max Weber for his neglect of social practices and his
excessive emphasis on bureaucracy and formal rationality. Instead, through his theory
of communicative action, Habermas argued that attention to the procedures and internal
logic governing social interactions is more significant than merely examining their
substantive content. Habermas’s emphasis on the necessity of concentrating on social
procedures brings his thought remarkably close to that of the American jurist Fuller.
Fuller’s procedural theory of law may be regarded as the practical and complementary
manifestation of Habermas’s sociological jurisprudence. In his writings, Fuller
recurrently emphasized the necessity of establishing fair legal procedures within
legitimate institutions founded on rational principles. Nevertheless, one should not
expect such institutions to function flawlessly or ideally; rather, what ultimately matters
is the overall outcome of their collective functional performance. According to Fuller,
institutions in modern society inevitably define for themselves a distinct form of
rationality. This condition gives rise to a degree of social fragmentation or
differentiation, insofar as each system operates according to its own internal logic,
thereby undermining a shared sense of collective identity among members of society.
Nonetheless, social oversight may still be exercised within bureaucratic relationships.
At times, just and equitable norms may govern such institutions; at other times, arbitrary
imperatives may prevail. Rather than concentrating on the substantive content of laws
circulating within different social systems, Fuller, like Habermas, highlights the
procedures and underlying principles of lawmaking, thereby delineating a threshold for
distinguishing genuinely legitimate norms from mere exercises of social control lacking
legitimacy. Accordingly, and in Sciulli’s view, constitutional law within the framework
of societal constitutionalism ceases to function merely as a political instrument for the
establishment, legitimation, and limitation of state power, or solely as a mechanism for
organizing governmental institutions and protecting rights and freedoms against them.
Instead, constitutional law expands its role across all social domains and becomes an
effective safeguard for the plurality of powerful actors. Through the protection of such
plurality, societal constitutionalism seeks to prevent the expansionist and imperial
tendencies inherent in the rationality of each social system, whether politics, economy,
science, or mass media, from encroaching on other domains. Only through the
preservation of such diversity can society resist the bureaucratic, alienating, and
ultimately authoritarian tendencies to which modernity remains susceptible. In general
terms, Sciulli’s intellectual project, and especially his critique of the constitutional
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structure of modern, including democratic, states, has played a decisive role in sustaining
and advancing the vitality of societal constitutionalism. In summary, Sciulli argues that
the challenges arising from the distortions produced by diverse social powers can only
be addressed through ecological, rather than purely rationalistic, methods. By
ecological, he refers to adaptive forms of self-limitation attuned to the particular
environment of each system and to its relational dynamics, rather than the imposition of
predefined and universal rules irrespective of contextual compatibility. Indeed, the
notion of ecological methods in Sciulli’s thought constitutes a renewed interpretation of
Luhmann’s principle of functional differentiation among the various domains of society.

Keywords: Fiscal Constitution, Legal Pluralism, Systems Theory, Functional
Differentiation, Structural Coupling, Societal Constitutionalism.
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