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One of the fundamental tensions in constitutional law concerns constituent power, which is
traditionally associated with the founding moment and the will of the founding generation,
whereas intergenerational justice evaluates constitutional legitimacy across time and holds
it accountable to the rights and freedoms of future generations. The central question is how
a constitution that relies on the historical consent of its founders can simultaneously justify
the democratic self-legislation of the present people and the obligation to preserve the
conditions of freedom for the future. This article rethinks constitutional legitimacy through
the tension between two theoretical logics: Habermas’s procedural account of legitimacy,
which links constitutional validity to democratic autonomy, public participation, and
communicative processes of norm production; and Ferrara’s account of sequential
sovereignty, which emphasizes intergenerational constraints on the power of constitutional
amendment. The research adopts a conceptual-normative method and an interpretive
analysis of theoretical texts. The article argues that intergenerational constraints can be
justified only if they are reconstructed not as external substantive limits on democratic will,
but as conditions for preserving democratic self-legislation across time. Its main finding is
the model of intergenerational constituent power, according to which constitutional
legitimacy is an ongoing democratic process that must preserve both the possibility of
constitutional amendment and the future capacity for collective self-determination.
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Extended Abstract

This study rethinks constitutional legitimacy through a tension often concealed by
ordinary constitutional discourse. Constituent power is traditionally understood as the
founding capacity of a people — the moment in which a political community establishes
a constitutional order and authorizes the institutions that will subsequently act within it.
Intergenerational justice, by contrast, asks whether that order remains legitimate across
time, holding it accountable to the rights and freedoms of future generations. The study
therefore investigates how a constitution can rely on a founding act without becoming
the rule of the dead over the living, and how the living people can amend a constitution
without consuming the future capacity of later citizens to govern themselves. Its central
objective is to reconstruct constituent power not as a single historical event, nor as the
unqualified will of the present majority, but as an ongoing, intergenerational practice of
democratic self-legislation. The argument is built around a critical encounter between
Jiirgen Habermas and Alessandro Ferrara. Habermas explains legitimacy through public
autonomy, communicative power, and procedures through which citizens remain
simultaneously authors and addressees of law. Ferrara, through the concept of sequential
sovereignty, demonstrates why the present generation cannot equate itself with the
whole transgenerational people and why amendment power must remain answerable to
future freedom. The study employs a conceptual-normative method, supported by
interpretive analysis of constitutional theory. It does not offer a doctrinal survey of any
single legal system, nor does it treat intergenerational justice as a moral ideal external to
constitutional law. Instead, it reconstructs the internal logic of its core concepts:
constituent power, amendment power, constitutional legitimacy, democratic self-
legislation, intergenerational reasonableness, and implicit unamendability. The method
is comparative and functional. Germany, the United States, Iran, and instances of abusive
constitutionalism are not examined as comprehensive country studies; rather, they are
employed to test whether the proposed model can illuminate the mechanisms that either
safeguard or undermine democracy’s temporal dimension. The study first distinguishes
constituent power from constituted amendment power. It then explains why a
constitution must be sufficiently stable to secure rights and institutions, yet sufficiently
open to remain attributable to living citizens. The study next reconstructs Habermas's
procedural account of legitimacy, particularly the co-originality of private and public
autonomy and the dependence of administrative power on communicative power. It then
turns to Ferrara's sequential ownership of the constitution, vertical reciprocity, and the
proposition that certain amendments may be normatively unacceptable even in the
absence of an explicit eternity clause. Finally, these theoretical resources are synthesized
into a model of intergenerational constituent power. The central finding is that
intergenerational limits on constitutional amendment can be justified only if they are not
understood as external substantive commands imposed upon democratic will. If such
limits operate as fixed truths placed above politics, they conflict with the Habermasian
requirement that citizens remain authors of the law to which they are subject. Yet if
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democracy is reduced to the authority of the current majority, the present may bind future
citizens in ways that destroy the very conditions of democratic self-legislation. The study
therefore proposes a different reconstruction: intergenerational constraints are legitimate
precisely when they protect the continuing possibility of democracy across time. They
are not limits against democracy, but limits on acts that would empty democracy of its
future. Amendment power is legitimate only insofar as it remains a constituted power. It
may revise, repair, and renew the constitution, but it cannot employ formal legality to
produce a hidden constituent decision that deprives later generations of meaningful
revision. The study designates this danger “temporal replacement” — a condition in
which an amendment does not merely have long-term effects, but structurally closes the
future. To identify such cases, three tests are proposed. The lock-in test asks whether an
amendment transfers irreversible costs or burdens that later generations can correct only
by sacrificing fundamental freedoms or resources. The revisability test asks whether
future citizens can genuinely return to the decision and alter, moderate, or repeal it. The
legitimacy-infrastructure test examines whether an amendment damages the conditions
through which public will can be formed: free expression, civil society, political
competition, independent courts, supervisory institutions, and public reasoning. These
tests render intergenerational reasonableness legally intelligible without transforming
courts into guardians of a silent future. Responsibility should be distributed among
amendment bodies, public debate, impact assessment mechanisms, civil society, expert
review, and, exceptionally, constitutional courts. Germany’s eternity clause can be read
not merely as preservation of the founding generation’s will, but as a device for securing
the minimum conditions of future democracy. The German Constitutional Court’s
climate decision exhibits the same logic at the level of fundamental rights: present
freedom cannot consume the carbon budget in a manner that imposes radical future
burdens. Article 177 of the Iranian Constitution illustrates the ambivalence of explicit
limits on revision; such limits may protect continuity, but only if they do not exhaust the
future’s capacity for public self-determination. Article V of the United States
Constitution demonstrates how rigidity may provide stability while also producing
obstruction. Abusive constitutionalism reveals the opposite danger: amendments may
follow formal procedures while weakening courts, elections, media, and civil society so
profoundly that democratic correction becomes virtually impossible. The study
concludes that constitutional legitimacy should be understood as a temporal
achievement. A constitution is not legitimate merely because it was founded, nor merely
because a current majority can amend it. It remains legitimate when its institutions
permit each generation to inherit, criticize, and revise the constitutional order without
destroying the same capacity for those who follow. Intergenerational constituent power
thus designates a dual requirement: legitimacy must be continually reproduced through
participatory procedures, and amendment must not become an irreversible seizure of
constitutional time. The proposed model preserves the democratic insight of Habermas
while answering the temporal problem raised by Ferrara. It accepts that only living
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citizens act politically, but denies that they own the constitution absolutely. They hold it
sequentially, as beneficiaries of the past and trustees of the future. The optimal
constitutional design is neither one that freezes a sacred identity nor one that leaves
everything to immediate majorities. It preserves revisability, protects the infrastructures
of public autonomy, and prevents the present from deciding so much that future citizens

can no longer decide for themselves.

Keywords: Constituent Power; Intergenerational Justice; Constitutional Legitimacy;
Constitutional Amendment; Intergenerational Reasonableness.
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